STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M AM - DADE COUNTY SCHOOL
BOARD,

Petiti oner,
VS. Case No. 02-3446

CHARLES J. BOLDWYN,

Respondent .
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RECOVMENDED ORDER

Robert E. Meale, Adm nistrative Law Judge of the D vision
of Admi ni strative Hearings, conducted the final hearing in
Mam , Florida, on February 4-5, 2003.

APPEARANCES

For Petitioner: Mlinda L. MNi chols
Legal Counsel
M am - Dade County School Board
1450 Nort heast Second Avenue, Suite 400
Mam , Florida 33132

For Respondent: Mark Herdnan
Her dman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J
Pal m Harbor, Florida 34684

STATEMENT OF THE | SSUE

The issue is whether Petitioner may term nate Respondent's

teachi ng contract for just cause.



PRELI M NARY STATEMENT

By letter dated August 22, 2002, Petitioner infornmed
Respondent that it was initiating proceedings to dismss himfor
just cause, including m sconduct in office, gross
i nsubordi nation, and violation of School Board Rule
6Gx13-4A-1.21, pursuant to Sections 230.03(2), 230.23(5)(f),
231.36, and 447.209, Florida Statutes. Respondent tinely
requested a heari ng.

By Amended Notice of Specific Charges filed January 27,
2003, Petitioner alleged that it initially enployed Respondent
i n August 1983, and he has engaged in repeated insubordinate,

t hreat eni ng, and vi ol ent behavi or at work.

Petitioner alleged that, on Cctober 31, 1990, the principal
of Sout hwood M ddl e School held an energency conference-for-the-
record to discuss Respondent's nonconpliance with adm nistrative
directives and refusal to present requested | esson plans during
three attenpts at fornmal observations. Petitioner alleged that,
on Cctober 23, 1991, Respondent required seven or eight black
students to remain after class, at which tinme he nmade
i nappropriate and di sparaging remarks to them Petitioner
al l eged that, on Cctober 31, 1991, the principal held another
conference-for-the-record with Respondent to address his |ack of

j udgnment and future enploynent status with Petitioner.



Petitioner alleged that Respondent received an unacceptabl e
eval uation follow ng a cl assroom observation on Cctober 5, 1998,
whil e teaching at Mam Killian Senior Hi gh School. Petitioner
al l eged that, on Cctober 21, 1998, the principal conducted a
conference-for-the-record and i ssued Respondent a prescription
for inprovenent, pursuant to the Teacher Assessnent and
Devel opnent Systemthen in effect.

Petitioner alleged that, on Cctober 16, 1998, Respondent
verbally confronted the principal and threatened to punch him
Petitioner alleged that, follow ng a conference-for-the-record
about the Cctober 16 incident, Respondent was required to
undergo a nedical -fitness evaluation. Petitioner alleged that,
at this tinme, Respondent was directed not to visit the school
canpus and not to contact any staff or students. Petitioner
all eged that it placed Respondent on alternative assignnent at a
region office from Cctober 1998 through May 14, 1999.

Petitioner alleged that, in May 1999, Respondent took a | eave of
absence following the results of a psychiatric exam nation that
he was unfit to be a teacher.

Petitioner alleged that, on February 16, 1999, it conducted
anot her conference-for-the-record to reconsi der Respondent's
fitness to return to his assigned duties and future enpl oynent
status. Petitioner alleged that its representatives required a

psychiatric reevaluation and directed Respondent not to contact



staff or students at Mam Killian Senior H gh School.
Petitioner alleged that Respondent repeatedly tel ephoned anot her
sci ence teacher from Decenber 1, 1998, to June 1999, at which
time he also contacted two students on several occasions.
Petitioner alleged that Respondent also contacted the chair of

t he science departnment at the school on or before August 12,
1999. Petitioner alleged that, on August 12, 1999, it conducted
anot her conference-for-the-record, at which its representatives
restated the no-contact directive.

Petitioner alleged that, on Septenber 17, 1999, it
conduct ed anot her conference-for-the-record, at which its
representatives infornmed Respondent that he renmined unfit to
return to his assigned duties and restated the no-contact
directive. Petitioner alleged that, on February 4, 2000, it
conduct ed anot her conference-for-the-record for the sane
pur poses.

Petitioner alleged that, on February 17, 2000, it assigned
Respondent to Palnmetto M ddle School. Petitioner alleged that
Respondent contacted another science teacher at Mam Killian
regarding his fornmer problens at the school

Petitioner alleged that, on Novenmber 9, 2001, Respondent
made i nappropriate and di sparagi ng conments to a group of

students by referring to them as |earning disabled. Wen the



exceptional student education chair confronted him Respondent
al | egedly used threatening and abusi ve | anguage toward her.

Petitioner alleged that, on Decenber 5, 2001, a school
adm nistrator, followi ng a classroom observation that she had
conducted, infornmed Respondent that he did not neet standards in
various categories. Petitioner alleged that Respondent verbally
t hr eat ened her.

Petitioner alleged that, on March 20, 2002, it conducted a
conference-for-the-record to cover the previously discussed
matters. Petitioner alleged that its representatives told
Respondent to refrain fromverbally or physically threatening
staff and students, refrain from deneani ng students, refrain
fromcontacting parties nanmed in a pending investigation, and
refrain fromentering School Board property w thout permn ssion
fromthe region director.

Petitioner alleged that, on June 19, 2002, it took action
to suspend and initiate dism ssal proceedi ngs agai nst Respondent
for just cause, including msconduct in office, gross
i nsubordi nation, and violation of School Board rul es.

Count | of the anmended notice alleges that Respondent's
repeat ed exhi bition of threatening and inproper conduct and
chroni c use of inappropriate and abusi ve | anguage viol ate Rul es
6B-1.001(2) and (3) and 6B-1.006(3)(a) and (e), Florida

Adm ni strati ve Code, and these violations are so serious as to



i npai r Respondent's effectiveness as a school teacher in the
school system so as to constitute m sconduct in office, as
defined in Rule 6B-4.009(3), Florida Adm nistrative Code. Count
| alleges that these acts constitute just cause for dism ssal,
pursuant to Sections 231.36(1)(a) and (6)(a), Florida Statutes,
and Article XXI of the United Teachers of Dade contract.

Count 11 of the anended notice all eges that Respondent's
willful neglect of duties and repeated refusal to obey direct
orders constitute gross insubordination and willful neglect of
duty, as defined in Rule 6B-4.009(4), Florida Admi nistrative
Code. Count 11 alleges that these acts constitute just cause
for dismssal, pursuant to Sections 231.36(1)(a) and (6)(a),
Florida Statutes, and Article XXI of the United Teachers of Dade
contract.

Count I11 of the amended notice alleges that Respondent's
repeated threats to adm nistrators and coworkers and chronic use
of di sparagi ng and deneani ng | anguage constitute viol ations of
School Board Rul es 6Gx13-4A-1.21, 6Gx13-5D-1.07, and
6Gx13-4-1.08. Count |1l alleges that these acts constitute just
cause for dism ssal, pursuant to Sections 231.36(1)(a) and
(6)(a), Florida Statutes.

Count 1V of the anended notice all eges that Respondent's
conduct constitutes conduct unbecom ng a School Board enpl oyee,

in violation of School Board Rul e 6Gx13-4A-1. 21. Count 1V



al l eges that this conduct is just cause for dism ssal, pursuant
to Sections 231.36(1)(a) and (6)(a), Florida Statutes, and
Article XXI of the United Teachers of Dade contract.

At the hearing, Petitioner called fifteen witnesses and
offered into evidence 19 exhibits: Petitioner Exhibits 1-16 and
18-20. Respondent called three witnesses and offered into
evi dence seven exhibits: Respondent Exhibits 1-7. Al exhibits
were admitted except Petitioner Exhibit 4, which was proffered.

The court reporter filed the transcript on April 14, 2003.
Respondent filed his proposed recommended order on May 9, 2003.
Petitioner filed its proposed reconmend order on May 12, 2003.
On April 22, 2003, the court reporter filed the transcript of
t he depositions of seven witnesses. These transcripts are
admtted as late-filed exhibits.

FI NDI NGS OF FACT

1. Respondent has been a science teacher since 1974.
After six and one-half years of service in the mlitary, which
i ncluded service in Vietnam Respondent attended col |l ege and
graduated from St. Louis University with bachelor's and naster's
degrees in chem stry.

2. After a short career in private industry, Respondent
entered the teaching profession in Pennsylvania. |In 1983,
Respondent noved to Mam to continue teaching. For the first

year, Respondent obtained a tenporary position, filling in for a



t eacher out on pregnancy | eave, teaching honors physics and

bi ol ogy at Pal metto Senior H gh School. For the next three
years, Respondent taught earth science and physical science at
Pal m Springs Junior H gh School, both as a permanent substitute
and regul ar teacher. Starting in August 1987, Respondent taught
unspeci fied science courses at North Dade Juni or H gh School for
a year.

3. Respondent's first extended assignnent at one school
was at Sout hwood M ddl e School, where he taught from August 1988
t hrough June 1993. At Sout hwood M ddl e School, Respondent was a
probl em enpl oyee fromthe start; he was expl osive, defiant,
tenperanental, and a bundl e of nerves. From March 1989 t hrough
Cct ober 1991, different Sout hwood principals had to sunmon
Respondent to the office for six conferences-for-the-record
(CFR).

4. In Cctober 1990, the principal at Sout hwood M ddl e
School directed his assistant principal to schedule an
observati on of Respondent, who repeatedly deflected her request
to schedule a nutually convenient time for an observation. On
one occasi on, Respondent |acked a | esson plan, but the
princi pal, rather than placing Respondent on probation for that
deficiency, instead conducted a CFR on Cctober 31, 1990, at

whi ch he rem nded Respondent of the requirenent of |esson plans.



5. Eventually, the regional coordinator of the science
departnment conducted the observati on on Novenber 26, 1990. The
sci ence coordi nat or assessed Respondent as deficient in
preparati on and pl anni ng, subject-nmatter know edge, and
instructional techniques. At a CFR on Decenber 14, 1990, the
princi pal prescribed appropriate renedies for these
deficiencies. The CFR notes that Respondent clained that the
sci ence coordi nator had not judged himfairly.

6. Next, Respondent taught at North Mam Senior Hi gh
School from August 1993 to June 1997. Havi ng obtai ned
certification in physics, Respondent taught physics to advanced
pl acenent, international baccal aureate, honors, and regul ar
cl asses, as well as earth-space science.

7. During the 1997-98 school year and start of the 1998-99
school year, Respondent taught at Killian Senior H gh School.

At Killian, he taught three physics and two chenmi stry cl asses.

8. In the late summer and early fall of 1998, district
of fi ce personnel began painting the interior of Killian Senior
H gh School. The snell of paint was oppressive to students and
staff. Based on nunerous conplaints, as well as his own
experience, the principal contacted the district office and
asked that they nonitor the odor. Respondent was anong the

per sons conpl ai ni ng about the paint, but he was far from al one.



9. On COctober 5, 1998, unrelated to the paint situation,
t he principal conducted an observation of Respondent. The
resul ting eval uati on notes nunerous deficiencies in preparation
(including the lack of a |lesson plan), the delivery of
instruction, and the managenent of the classroom At the
hearing, Respondent rejected the validity of this observation
| argely due to the principal's |lack of background in science.

10. In the ensuing days, the principal tried wthout
success to arrange a CFR to di scuss the observation and
eval uation, although the scheduling problens were not shown to
have been due to Respondent. Finally, on October 16, 1998--a
t eacher wor kday--the principal directed his assistant principa
to get with Respondent and schedul e the CFR

11. The assistant principal sumbned Respondent to her
of fice and asked Respondent to sign a notice of CFR setting a
date for the conference. Respondent becane very angry and
called the principal, who is black, a "nigger." Respondent said
the entire matter was a "bunch of bullshit.”™ He then prom sed
that he would see that the assistant principal "was taken care
of " and "she would be sorry." The assistant principal replied
that she only wanted himto sign the notice, but Respondent
woul d not be nollified. In her 38 years in Petitioner's school
system the assistant principal has never seen an outburst |ike

this froma teacher.

10



12. Shaken, the assistant principal imedi ately tel ephoned
t he principal, who was downtown at a school neeting. She
relayed to hi mwhat had happened and all that Respondent had
said. The principal responded by telling her that he would cal
Petitioner's police and return to the school imredi ately.

13. Arriving at the school, the principal nmet with several
school police officers in his office. The officers wanted to
arrest Respondent wi thout delay, but the principal said that he
wanted to speak to himfirst. The principal then walked up to
t he teacher's workroom where Respondent, al one, was wor ki ng.

14. The accounts of what happened next do not overlap very
much. The principal, a sizeable man, clains that Respondent hit
him Respondent, a small man with a sizeable tenper, clains
that the principal hit him It is inpossible to credit either
story. The principal's testinony is inconsistent, and he was an
evasive witness. As refl ected throughout these findings,
Respondent's di storted perceptions, disordered thinking, poor
i nsight, and | ack of candor deprive himof credibility. Likely,
nei ther man struck the other, although they may have grabbed or
jostled a little. Wsely, Petitioner did not pursue the natter
in a manner consistent with a teacher battery upon a principal,
nor does Petitioner allege in the present case that Respondent
struck the principal. dearly, though, the two nen quarreled

| oudl y, and, when the confrontation escalated into an

11



altercation, the school police entered the roomand renoved
Respondent fromthe buil ding.

15. Petitioner reassigned Respondent to a region office.
On Cctober 21, 1998, Petitioner conducted a CFR for the
Cctober 5 observation. This CFR listed various prescribed
remedi es, but recogni zed that Respondent's nonacadem c pl acenent
prevented the acconplishnent of nost of them

16. On Decenber 10, 1998, Petitioner conducted a CFR for
the Cctober 16 incident. Petitioner presented Respondent with a
list of physicians fromwhom he could choose, so that he could
obtain a nedical evaluation of his fitness to return to work.
The letter nmenorializing the CFR directs Respondent not to visit
the canpus of Killian Hi gh School or contact any student or
staff at the school by any neans.

17. Undoubtedly, Respondent had reached a breaki ng point
by the tine of the COctober 16 incident. The primary source of
his increasing anxiety seens to have been the paint situation.
Eventually, the district office had to have its personnel renove
t he paint due to toxic substances contained in the paint, and it
is not unlikely that Respondent played an inportant role in the
process that |led to the eventual renoval of the unhealthy paint.
However, it is inpossible to determ ne exactly when Respondent
obt ai ned evidence of the paint's toxicity. At sone point,

al t hough not i medi ately, Respondent obtained the materi al

12



safety data sheets for the paint and | earned that the paint was
unsuitable for a school. It is difficult to determ ne exactly
when this occurred, and it is therefore difficult to assess
Respondent's behavior. It appears likely, though, that, for a
tinme at | east, Respondent, fashioning hinself a whistleblower
bel eaguered by the principal, bypassed nornmal adm nistrative
channel s, proclained to his class that he woul d protect them
fromthis toxic paint, and encouraged his students to have their
parents conpl ain about the paint.

18. The evidence is sketchy as to whether Respondent
violated the directive not to contact students or staff.
Respondent probably contacted teachers and possi bly contacted
students in violation of the directive, but, absent detailed
evi dence of the conversations, it is inpossible to find that
t hese conversations constituted material violations of the
directive.

19. After some difficulties in selecting a psychiatri st
acceptabl e to Respondent, he chose Dr. Anastasio Castiello from
the nanes provided to himby Petitioner. Dr. Castiello
conducted a psychiatric evaluation of Respondent on January 25,
1999. Based on a 50-minute interview and history |largely
supplied by Petitioner, Dr. Castiello diagnosed Respondent as
suffering froma "noderately severe psychiatric disorder

warranting a recommendation for relatively intensive psychiatric

13



treatnment. The condition would al so warrant the diagnosis of an
i nvolutional disorder with intertwi ned el enents of paranoid and
the affective disorders.”

20. Dr. Castiello conducted another 50-m nute eval uation
session with Respondent on August 16, 1999, and reached the sane
conclusions as he had in the previous session. On January 24,
2000, Dr. Castiello conducted a third and final eval uation
session and concl uded that Respondent was better and coul d
return to teaching.

21. The two-and-one-quarter, single-spaced report of
Dr. Castiello covering the | ast session casts little light on
t he neans by whi ch Respondent journeyed from a noderately severe
psychiatric disorder warranting relatively intensive psychiatric
treatment to sufficiently better to return to teaching. It is
odd that, after Dr. Castiello opined that Respondent would need
relatively intensive psychiatric treatnment, Dr. Castiello never
obtai ned the records of other psychiatric treatnent, to which
Respondent al |l uded, or discussed Respondent's assertion that the
course of that treatnent never required nedication. For the
nmost part, judging fromDr. Castiello's final report, he seens
to have been inpressed by Respondent's politeness and | ack of
pressured, frenzied speech, as well as vague assurances that
Respondent had | earned his lesson. Unless the |lesson was not to

pi ck up anot her noderately severe psychiatric disorder requiring

14



relatively intensive psychiatric treatnent, Dr. Castiello's
reasoni ng remai ns el usive.

22. Although it al nbst goes w thout saying that
Dr. Castiell o' s diagnoses of severe illness and substanti al
recovery are entitled to no weight, he legitinmately observed
that his focus was on how Respondent responded to the paint
probl em not on whether, eventually, Respondent was proved
correct in his clainms of toxicity.

23. In February 2000, Petitioner assigned Respondent to
teach at Palnmetto M ddl e School. Respondent enjoyed his new
assignnment, at |east for awhile.

24. However, on Novenber 3, 2001, the assistant principal,
who had been a science teacher, conducted an observation of
Respondent in his classroom On Decenber 5, 2001, the assistant
principal met with Respondent and told himthat she had found
several deficiencies during the observation and offered hima
prof essional growth team which he declined. Wen she offered
Respondent hel p, he told the assistant principal, who is black,
that he had been beaten by a black adm nistrator, and the matter
was still in litigation.

25. Fromthe start, the observation had been an unofficial
observation, neaning that the results would not go into
Respondent's personnel file. Wen the assistant principal

i nfornmed Respondent of this fact and that she would return for

15



an official observation |ater, he angrily replied that, if he
di d not pass the next observation, the assistant principal would
have a problem He told her that he had been a Green Beret in
the mlitary and had a consi derabl e background in science.
Surprised by Respondent's response to a "freebie" observation,
as she called it, and stunned by his threatening behavior, the
assi stant principal reasonably feared for her personal safety.

26. During Novenber 2001, probably between the observation
and neeting with the assistant principal described above,
Respondent al so had a confrontation with students and a teacher.
A teacher across the hall from Respondent had been | ate
returning fromlunch, so the students for her next class were
mlling about in the hallway, waiting for her. Respondent
confronted the students and, thinking they were exceptiona
student education (ESE) students, called thema "bunch of
L[earning] D isabled] students" and said that "LD students were
always in trouble.” Wen the students yelled back that they
were not LD students, Respondent said, "You're all a bunch of LD
| osers.”

27. As this exchange took place, the teacher who was the
ESE departnent head was approaching the students and Respondent.
Her first response was to turn to the students and tell them
that LD students are not |osers. As she did so, Respondent

st ood behind her, laughing. The ESE departnent head then

16



fol |l oned Respondent into his room and denanded to know why he
was sayi ng such things about ESE students and saying themto

ot her students. Respondent deni ed sayi ng anythi ng and added
that the matter was not any of her business. After a couple of
i nconsequenti al exchanges between the two teachers, Respondent
war ned the ESE departnent head that she shoul d not be "nessing"
with himand that he has sued people. The ESE departnent head
told himto do what he wanted to do and that she was going to
file a grievance.

28. Twelve years ago, a science coordinator observed
Respondent and found himdeficient in preparation and pl anning,
subj ect -matter know edge, and instructional technique.
Respondent's response was to say the science coordi nator was
unfair. Four years ago, a principal wthout a science
background observed Respondent and found himdeficient in
preparing a | esson plan, classroom managenent, and instructiona
techni que--two of the sanme areas identified in the assessnent
ei ght years earlier. Respondent's response was to fault the
principal's |lack of science background and, to his assistant
principal, call the man a "nigger" and the observation
"bullshit.” Not satisfied, Respondent then threatened the
assi stant principal, who was nerely trying to schedule a CFR
Still not satisfied, Respondent engaged in an altercation with

the principal. Three years ago, an assistant principal wwth a
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background i n science observed Respondent and found sever al
deficiencies. Even though he had been out of work for one year
as nedically unfit and even though the assistant principal had
told himthat the observation and eval uati on would not go into
his personnel file, Respondent's response was to tell her that,
if he failed the next observation, she would have a problem 1In
the sanme nonth, Respondent gratuitously confronted students whom
he thought to be in the ESE program deneaned such students,

| aughed as a teacher tried to repair the damage that he had
caused, and, when confronted privately by the teacher, told her
to m nd her own business and threatened her. This is m sconduct
in office, and this m sconduct is so serious as to inpair
Respondent's effectiveness as a teacher in the school system

CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes. All references to Rules are to the Florida
Adm ni strative Code.)

30. Section 231.36(1)(a) authorizes Petitioner to
term nate Respondent’'s contract for "just cause,” which includes
"m sconduct in office.” It is necessary only to address this

al | egati on.
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31. Rule 6B-4.009(3) defines "m sconduct in office" as any
viol ation of Rule 6B-1.001 or 6B-1.006, which is so serious as
to inpair the individual's effectiveness in the school system

32. Rules 6B-1.001(2) and (3) provide:

(2) The educator’s primary professional
concern will always be for the student and
for the devel opnent of the student’s
potential. The educator will therefore
strive for professional growmh and will seek
to exercise the best professional judgnment
and integrity.

(3) Aware of the inportance of maintaining
t he respect and confidence of one’s

col | eagues, of students, of parents, and of
ot her menbers of the conmunity, the educator

strives to achieve and sustain the highest
degree of ethical conduct.

33. Petitioner has proved that Respondent is guilty of
repeated i nstances of serious breaches of civility and
prof essionalism as Respondent has responded to numnerous
attenpts to address his shortcom ngs as a teacher with threats,
nane-calling, and irrational behavior. Petitioner has thus
proved that Respondent has violated Rules 6B 1.001(2) and (3),
and Petitioner has just cause to dism ss Respondent.

RECOMVIVENDATI ON

It is
RECOMVENDED t hat the M am - Dade County School Board enter a

final order dism ssing Respondent and term nating his contract.
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DONE AND ENTERED this 13th day of May, 2003, in

Tal | ahassee, Leon County,

COPI ES FURN SHED:

Merrett R Stierheim
| nt eri m Superi nt endent
M am - Dade County School

Fl ori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 13th day of My, 2003.

Board

1450 Nort heast Second Avenue

Nunber 912

Mam, Florida 33130-1394

Honor abl e Ji m Hor ne
Conmi ssi oner of Education
Depart nent of Education
Turl i ngton Buil di ng,
325 West Gai nes Street

Suite 1514

Tal | ahassee, Florida 32399-0400

Dani el J. Wodri ng,
Departnment of Education
325 West Gaines Street
1244 Turlington Buil di ng

Counsel

Tal | ahassee, Florida 32399-0400
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Melinda L. McNi chol s

Legal Counsel

M am - Dade County School Board

1450 Nort heast Second Avenue, Suite 400
Manm , Florida 33132

Mar k Her dnman

Herdman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J

Pal m Harbor, Florida 34684

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order nust be filed with the agency that
will issue the final order in this case.
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